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The following summarizes key state legislation affecting commercial surety that SFAA has been working on most recently with AIA.  As it is early in the state sessions, this report contains the key legislation that has been introduced in the states to date.  SFAA and AIA still are in the process of gathering intelligence on the bills, and there is little final action on legislation this early in the sessions. 

Status of the State Sessions

There are 36 states and the District of Columbia in their regular 2010 sessions.  Connecticut Oklahoma, Oregon and Minnesota convene in the first week of February.  Illinois comes back from recess then as well.

Of General Interest

New Jersey SB 168 would permit the formation and operation of captive insurance companies in New Jersey and permit such captives to write fidelity and surety insurance, among other lines.  SFAA opposes this bill as to captives writing surety and fidelity bonds.  If a captive can write surety bonds only for those who own and control it, it is difficult to imagine that the captive would be able to effectively underwrite the bonds.  It is more likely that a captive would provide the bond upon request and payment of premium, without any underwriting.  A captive’s bond would lack one of the most important services that a surety bond provides, which is an independent, third-party evaluation of the capability of a principal to meet its obligations.  The corporate surety’s own assets are on the line if its evaluation is wrong, because the surety must step in and perform or pay under the terms of the particular bond.  By contrast, the solvency of the captive is tied to its parent or members, which are the principals that the captive bonds.  If the principal goes belly up, so could the captive and its guarantees.  If the captive bond cannot respond, the obligees and claimants get hurt.  In the case of a payment or performance bond, this could be the subcontractors and suppliers that do not get paid, or the public contracting entity and taxpayers that bear the costs of completing a project. 

SFAA fought this issue in Montana last year.  We called Vermont, South Carolina and Hawaii, the states with the most captives.  We learned that the laws of these states permit the captive to write most property-casualty lines, including surety and fidelity.  Only in Vermont did the Insurance Department indicate that there were only a very few captives, owned by contractors, which write bonds for their parent owners.  In Montana the issue was that the mining industry was considering its own captive.  Because the laws of the states with the vast majority of U.S. captives permit the captive to write surety and fidelity, this bill may be difficult to amend.  SFAA is working with AIA to see what can be done.  

LICENSE BONDS

Mortgage Brokers
--New Introductions.  Indiana SB 328 would require first lien mortgage lenders and consumer lenders to comply with new federal standards concerning the licensing of mortgage loan originators.  If these lenders employ a licensed mortgage loan originator, such an originator would have to be covered by his or her employer’s surety bond.  The bond would have to be in an amount that reflects the dollar amount of mortgage transactions originated according to the determination of the Director of the Department of Financial Institutions (Director).  The bill would authorize the Director to adopt rules to implement the surety bond requirement.

Hawaii HB 2278/SB 2603 would replace the current mortgage loan originator license bond requirements enacted in 2009 with a recovery fund.  Current law requires originators to be covered by a surety bond in an amount based on the dollar amount of the loans originated.  If the loan originator is an employee or an exclusive agent of a licensee, coverage under the employer’s bond fulfills the requirement.  The law requires the bond to provide coverage for all originators.  The Commissioner of Financial Institutions was authorized to promulgate rules to implement the bond requirement, which has not yet occurred.  SFAA has asked the local surety association whether some mortgage brokers have had problems obtaining the required bonds and to otherwise determine the reason for the shift in policy to comply with the federal minimum standards for state licensure of mortgage brokers and originators.
Minnesota HB 2600 would require mortgage loan originators to be licensed and covered by a surety bond, either by posting one or through their employer’s bond if they are the employee or exclusive agent of a person subject to the bonding requirements.  The bond would have to provide coverage for all mortgage loan originators and be in an amount that reflects the dollar amount of loans originated.  The Commissioner of Commerce would determine the amount required.
Debt Management and Credit Counseling Services
Missouri HB 1763, New Jersey AB 4312, New Mexico HB 175 and Oklahoma HB 3106 would enact the Uniform Debt-Management Services Act of the National Conference of Commissioners on Uniform State Laws (NCCUSL).  The bill would require debt-management service providers to post a $50,000 surety bond.  The Attorney General could increase or decrease the required amount of the bond based on certain conditions of the licensee.  Of note, the bill would require sureties to have an “A” rating from a nationally recognized rating service and licensed in the State.  The bond would run to the State for the benefit of the State and individuals who enter into agreements with the provider.  The bond would have to be in effect for an additional two years after the registrant stops performing debt-management services in Missouri.  The bill would allow a certificate of insurance or a letter of credit in lieu of a surety bond.  SFAA has written the bill sponsor of each of these bills stating that the requirement of an “A” rated surety may needlessly limit the market for this bond.
Other legislation to regulate debt-management and credit counseling providers has been introduced that is not based on the NCCUSL Uniform Act.
Illinois HB 4682/SB 2480l would amend the current bond requirements for debt-management service businesses, who would be re‑classified as “debt relief service” businesses.  Currently, a $25,000 license bond is required for debt management service businesses and the Director of the Division of Financial Institutions (Director) can require a larger bond based on the disbursements of the licensee in the previous year.  The bill would maintain this bond for debt relief service businesses and would require a $75,000 license bond for those engaging in debt settlement services.  The Director would have the same authority to increase this bond based on the disbursements that the licensee made.
Illinois HB 4781 would require debt settlement providers to be licensed and post a minimum $1 million surety bond.  The Director of the Division of Financial Institutions could require a larger bond amount based on the disbursements that the provider made in the previous year.  The bond would have to be issued by an insurance company licensed in the State to transact the business of fidelity and surety insurance.  SFAA and AIA have contacted the bill sponsor and told him that the bond amount is too high. 


Indiana SB 328 would revise the current bond requirement for debt-management service providers.  Current law requires a $25,000 license bond conditioned on the faithful performance of the Department’s rules and regulations and compliance with the State’s laws.  Instead, the Director would determine the amount required and the standards applicable to the bond.
Kentucky HB 166 would require debt adjusters to post a $25,000 bond from a surety company admitted to do business in the Commonwealth in connection with registration.  The bond would be for the benefit of any person suffering an injury or loss that resulted from the debt adjuster’s violation of the law.  In addition to the registration period, the bond would have to be in effect for two years after the debt adjuster ceased to provide its services.  The bill would permit direct actions on the bond.  SFAA has written a letter to the bill sponsor asking that the provision permitting direct actions be reconsidered. 
South Carolina HB 4228 would require debt collection agencies to post a license bond executed by a surety company licensed in the State.  The amount of the bond would be based on the total value of South Carolina accounts in possession of the licensee during the previous year, and the bond amounts would range from $15,000 to $150,000.  The bond would run concurrently with the license period in a continuous nature, but it also would have to remain in place for three years after revocation, denial or failure to renew the license.  The surety would be able to terminate or cancel the bond.  Identical legislation failed in 2008. 
Foreclosure Consultants 

New Jersey AB 359 would require foreclosure consultants to post a surety bond in the amount that the Director of the Division of Consumer Affairs prescribed by regulations.  Such consultants would not include banks, savings banks, savings and loan associations, credit unions, or other federally insured financial institutions or insurance companies.  Also exempted would be those licensed under the “New Jersey Licensed Lenders Act” and those licensed as a real estate broker, broker salesperson or salesperson.
Real Estate Appraisers 
Kentucky SB 66 would require real estate appraisal management companies to be registered and to obtain a surety bond to secure the faithful performance of the company’s duties.  The bond amount would be determined by regulations, but the amount could not exceed $500,000.  The bill would permit direct actions on the bond, but the surety’s aggregate liability could not exceed the penal sum of the bond.  SFAA and AIA have been in contact with the bill sponsor regarding the high bond amount and the direct actions permitted on the bond. 

Missouri HB 1440 would require real estate appraisal management companies to register and to obtain a $250,000 surety bond to secure the faithful performance of the registrant’s duties for real estate appraising.  A bonding or insurance company authorized to do business in the State would have to issue the bond.  An irrevocable letter of credit would be accepted in lieu of the bond.  SFAA and AIA have been in contact with the bill sponsor regarding the high bond amount.
New Mexico SB 138 would require real estate appraisal management companies to post a minimum $25,000 surety bond or other security in connection with registration.  The bond would secure the payment of any administrative or judicial penalties that the Real Estate Appraisers Board (Board) or the State imposed and any penalties or costs imposed under a disciplinary action from the Board.  The bond also would have to indemnify any person damaged for any losses that resulted from the company’s violation of the law or the Board’s rules.  The Board would determine the actual bond amount required through rules.
Iowa HSB 629/SSB 3155 would require real estate closing agents to be licensed and to obtain a $250,000 surety bond.  The bond would be conditioned on compliance with the applicable law and regulations.  An errors and omissions insurance policy for $250,000 would be required in addition to the bond.  The surety could cancel the bond with 30 days advance written notice.
Sales of Checks and Money Transmitters

Mississippi HB 1121/SB 2652 would change the amount of the license bond required for sellers of checks and it would reclassify them as money transmitters.  Existing law requires a surety bond or other security in at least the amount of $25,000 and $15,000 for each additional business location, which is capped at $250,000.  Instead, the bill would require a bond in the amount of $25,000, or an amount equal to the amount of outstanding money transmissions in Mississippi.  The bill would increase the cap on the bond amount to $1 million.  Further, based on the financial condition of the licensee, the Commissioner of Banking and Consumer Finance could require a bond in excess of $1 million. 
Lenders
Indiana SB 328 would amend the bond requirement for lenders making small loans by eliminating the current cap on the bond amount.  (Small loans under current law are those of $550 or less.)  Existing law requires a $50,000 license bond for each location where small loans will be made.  The bond amount cannot exceed $500,000 under existing law, but the bill would have the Department of Financial Institutions determine the maximum bond amount instead.

Mississippi HB 1161 would require lenders of small loans, which are those of $1,000 or less and are made at locations other than a financial institution, to be licensed and post a $10,000 surety bond or other security to secure compliance with the terms of the license and prompt payment of any judgment that may be recovered against the licensee for violations of the law.

Virginia HB 1363/SB 375 would regulate motor vehicle title lenders, requiring licensure and a surety bond in the amount of $50,000 per office, not to exceed $500,000.  The bond would be conditioned on the licensee’s performing all written agreements with borrowers or prospective borrowers, correctly and accurately accounting for all funds received by the applicant or licensee in its licensed business and compliance with all applicable laws in conducting his or her business.  The bill would permit direct actions on the bond, but the surety’s aggregate liability would be limited to the bond amount. 
Home Improvement Contractors 

Mississippi HB 945 would create the State Board of Contractors to regulate residential builders and remodelers.  To be licensed, the contractors need only show proof of workers compensation insurance and a federal and state tax ID number.  HB 955, from the same bill sponsor, would create a recovery fund for such contractors.  The recovery fund would be funded with portions of the contractors’ annual license fees.  The initial license fee is $150, of which $100 would go to the recovery fund.  Annual license renewal fees cannot exceed $100 thereafter and $75 from the renewals would go into the recovery fund.  If, because of pending claims, the recovery fund falls below $250,000, then the Board could assess all contractors $50.  The Board may not assess contractors in excess of $150 in any calendar year.  No claimant may be awarded more than $15,000 from the fund.  No more than $100,000 may be awarded to all claimants for the acts of one contractor.  If the board pays out $100,000, the contract must reimburse the recovery fund.  No attorneys’ fees, consequential damages, court costs, interest or personal injury or punitive damages may be paid from the recovery fund.  SFAA believes that this is a good opportunity to seek a license bond and is exploring that possibility with its members and the AIA.
Oklahoma SB 1946 would regulate roofing contractors, requiring registration and a surety bond or an approved alternative in the amount of $500,000.  The bond or other security would be required as a demonstration of the contractor’s “financial solvency.”
Contractors and Subcontractors
New Jersey AB 1423 would require all construction trade contractors to post a $3,000 license bond in addition to any other bond that may be required by contract.  A surety company licensed in the State would have to issue the bond, which also would have to be approved by the Department of Banking and Insurance.  The bond would be conditioned on the faithful performance of the proposed law.  The bill would prohibit municipalities from requiring any similar bond from any construction contractor licensed under the proposed law.  The bill would authorize the proposed Construction Trades Licensing Board to promulgate rules and regulations concerning who would be eligible to receive the financial protection afforded by the bond. 

The bill further provides that any contract entered into by an unlicensed contractor would be unenforceable.  The bill states that this provision would not affect the obligation of a surety that had provided a bond to an unlicensed contractor, nor would it affect the rights of other parties.

New Jersey AB 1719 would require a $3,000 license bond for elevator contractors.  The bond would be conditioned on compliance with the proposed law.  Identical legislation failed in the last session.



Other License Bonds

Rhode Island HB 7063 would repeal the current law concerning alarm service businesses in which a license bond is required.  SFAA has asked AIA to oppose the repeal of this bond requirement and has reached out to the local surety associations to determine if the bond is widely available or whether there are problems with the bond form or other issues that make it unattractive to sureties.

Georgia HB 545 would regulate process servers, requiring certification and either an insurance policy or a surety bond.  The bond or policy would be conditioned to protect the public and the process server’s employer against any damage arising from the process server’s misconduct, errors or omissions.
Georgia SB 310 would require pharmacy benefit managers to be licensed and to post a $100,000 surety bond from a corporate surety insurer authorized to transact insurance in the State.  Sureties could cancel the bond with 30 days advance written notice.  The other terms of the bond would be determined by regulations.  A minimum  $250,000 errors and omissions insurance policy or “other appropriate liability insurance” also would be required.
Hawaii SB 2334 would regulate resident managers of a condominium project, cooperative housing  corporation or a planned unit development.  Such persons are employed by an association, live in a dwelling unit on site and are responsible for overseeing the day‑to‑day maintenance and care of the property.  Each resident manager would be required to post a surety bond to secure his or her compliance with the law and the residential landlord‑tenant code.  The bond would be for the benefit of any person, including the association or the board, who sustained loss or damage due to the resident manager’s violation of the law or landlord‑tenant code. 

Indiana HB 1226 would require Medicaid providers to submit a $50,000 surety bond in connection with the submission of their Medicaid provider agreements when the provider enrolls, renews, or purchases or transfers ownership of a provider.  An additional $50,000 bond would be required for each adverse judgment or final order related to Medicaid provider services within the 10 years preceding enrollment, renewal, or the purchase or transfer of ownership.  The bill provides that the surety bond would be liable for duplicate, erroneous or false claims that the Office of Medicaid Planning and Policy (Office) paid to the provider under Medicaid during the term of the bond.  Further, the bond would have to guarantee that the surety will pay claims to the Office within 30 days of receiving notice establishing sufficient evidence of the surety’s liability, which would be limited to the bond amount. 

Kentucky HB 233 would adopt the model public adjuster law of the National Association of Insurance Commissioners.  Public adjusters would have to post a surety bond or irrevocable letter of credit in a minimum amount of $20,000.  The bond would be for the benefit of any person in Kentucky who sustained damages as the result of the public adjuster’s erroneous acts, failure to act, conviction of fraud or conviction of unfair trade practices.
Mississippi SB 2232 would increase the surety bond amount required for subscription programs for pre‑paid ambulance services from $5,000 per 1,000 subscribers to $20,000 per 1,000 subscribers.  Identical legislation failed in 2009.  SFAA has asked AIA to express opposition to the bill and to inquire about the large increase in the bond amount.

COURT BONDS
Appeal Bonds
Mississippi HB 441 would increase the amount of the appeal bond required under existing law from an amount equal to the amount of the judgment or the value of the property involved in the case to an amount equal to 125% of the judgment amount or property’s value.

Mississippi HB 878 would cap appeal bonds in civil litigation suits at $25 million, unless the appellant is a small business, in which case the bond would be capped at $1 million.
New Jersey SB 480 would cap the amount of the appeal bond required under existing law for civil actions to the total value of the monetary judgment or $50 million, whichever is less.

Fiduciary Bonds

Kentucky SB 78 would allow the Kentucky Department of Veterans Affairs (Department) to act as a fiduciary and to be appointed as a guardian or a conservator for disabled veterans or the minor child of a veteran.  The bill would exempt the Department from filing the required court bond for conservators and guardians.  Identical legislation failed in 2008.
New Jersey SB 243 would adopt a new trust code based on the Uniform Trust Code of the National Conference of Commissioners on Uniform State Laws (NCCUSL).  The bill states that trustees would be required to furnish a bond to secure the performance of their duties only when the court or surrogate decides that it is necessary to protect the interests of the beneficiaries.  A bond also could be required if it is in the terms of the trust and the court has not dispensed of this requirement.  Even if the trustee resigns, any liability of the trustee or of the sureties on the bond for the acts and omissions of the trustee would not be discharged or affected by the trustee’s resignation.
Public Official Bonds

Colorado HB 1062 would permit various county public officials to purchase crime insurance in lieu of the surety bond required under current law.  The bill would permit this for county officers, county commissioners, clerk and recorders, sheriffs, coroners, treasurers, assessors and surveyors.
Nebraska LB 722 would revise the existing bond requirements for all state employees.  Current law requires all employees not specifically required to post a bond to be covered under a blanket surety bond or insurance policy in an amount not to exceed $1 million.  The bill would eliminate the specified amount and confer authority on the State’s risk manager to determine the amount required.

Miscellaneous Bonds

Georgia HB 115/HB 353 would repeal the bond requirement for retail consumption dealers of distilled spirits.  Current law requires a surety bond in the amount of $2,500 that is conditioned on the payment of all sums due to the State which includes taxes, license fees, or other incidental operation costs of the business, as well as all penalties imposed upon the licensee for failure to comply with the laws, rules and regulations for distilled spirits.  The bond must be from a surety company licensed in the State.
Hawaii HB 2021 would require a bond in connection with a development agreement for a hotel or resort.  The bond would secure the full and faithful performance of the development agreement.

Iowa HSB 618/SSB 3080 would increase the amount of the surety bond required for a purchase agreement for cemetery merchandise, funeral merchandise and funeral services.  Currently, the bond must be in the amount of 80% of the payments made for the purchase agreement, or the seller must deposit 80% of the payments into a trust fund.  The bill would require the bond or deposits into the trust account to be equal to the amount of the payments.  Current law also requires a fidelity bond for sellers of pre‑need agreements using the trust fund option, unless they have deposited all payments into a trust fund.  If the bill passes, the seller still would have to obtain a fidelity bond for all purchase agreements entered into prior to July 1, 2010, if the seller did not deposit 100% of the payments into the trust account.
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