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The following summarizes key state legislation affecting fidelity bonds that SFAA has been working on most recently with the AIA.  As it is early in the state sessions, this report contains the key legislation that has been introduced in the states to date.  SFAA and AIA still are in the process of gathering intelligence on the bills, and there is little final action on legislation this early in the sessions. 

Status of the State Sessions

There are 36 states and the District of Columbia in their regular 2010 sessions.  Connecticut Oklahoma, Oregon and Minnesota convene in the first week of February.  Illinois comes back from recess then as well.

Of General Interest

New Jersey SB 168 would permit the formation and operation of captive insurance companies in New Jersey and permit such captives to write fidelity and surety insurance, among other lines.  SFAA opposes this bill as to captives writing surety and fidelity bonds.  If a captive can write surety bonds only for those who own and control it, it is difficult to imagine that the captive would be able to effectively underwrite the bonds.  It is more likely that a captive would provide the bond upon request and payment of premium, without any underwriting.  A captive’s bond would lack one of the most important services that a surety bond provides, which is an independent, third-party evaluation of the capability of a principal to meet its obligations.  The corporate surety’s own assets are on the line if its evaluation is wrong, because the surety must step in and perform or pay under the terms of the particular bond.  By contrast, the solvency of the captive is tied to its parent or members, which are the principals that the captive bonds.  If the principal goes belly up, so could the captive and its guarantees.  If the captive bond cannot respond, the claimants and obligees get hurt.  In the case of a payment or performance bond, this could be the subcontractors and suppliers that do not get paid, or the public contracting entity and taxpayers that bear the costs of completing a project. 

SFAA fought this issue in Montana last year.  We called Vermont, South Carolina and Hawaii, the states with the most captives.  We learned that the laws of these states permit the captive to write most property-casualty lines, including surety and fidelity.  Only in Vermont did the Insurance Department indicate that there were only a very few captives, owned by contractors, which write bonds for their parent owners.  In Montana the issue was that the mining industry was considering its own captive.  Because the laws of the states with the vast majority of U.S. captives permit the captive to write surety and fidelity, this bill may be difficult to amend.  SFAA is working with AIA to see what can be done.  

2010 Enactments
Illinois HB 1188 provides for the oversight of cemeteries, requiring cemetery authorities to be licensed.  Unless the cemetery authority has obtained a full or partial exemption from the licensing requirement, the bill would require the licensee to obtain a fidelity bond, proof of self‑insurance or letter of credit in an amount that would be required through rules.  The bond would secure the care funds that the cemetery authority holds for the cemetery’s maintenance.  The bond would have to be from a bonding company authorized to do business in the State.  The bill provides that the bond could be terminated with 60 days notice.  If the funds were held by an entity authorized to do a trust business under the Corporate Fiduciary Act or held by an investment company, then the bond would not be required.  As introduced, the bill did not impact bonding, but it was amended in the Senate and then quickly passed both chambers.  The Governor also signed it into law quickly.  There has been a scandal with practices at some of the cemeteries in Illinois, which was the impetus for this new law. 


Home Owners Associations
--New Introductions.  Hawaii HB 2039 would require that property managers register and obtain a fidelity bond, which would have to be in an amount equal to $500 times the aggregate number of landlord’s dwelling units that are managed.  The bond could not be less than $20,000 and would be capped at $500,000.  The bond would protect the rental property manager against the loss of any landlord’s moneys, securities or other properties resulting from the fraudulent or dishonest acts of the rental property manager’s employees.  Property managers that cannot obtain a fidelity bond could apply for an exemption from the requirement from the Real Estate Commission.  Vermont HB 689 would require a unit owners’ association to obtain fidelity insurance.  Existing law already requires an association to obtain liability insurance and property insurance.
Public Officials

--Bills on the Move.  Colorado HB 1062 would permit various county public officials to purchase crime insurance in lieu of the surety bond required under current law.  The bill would permit this for county officers, county commissioners, clerk and recorders, sheriffs, coroners, treasurers, assessors and surveyors.  HB 1062 has passed the House and has been sent to the Senate. 

--New Introductions.  Nebraska LB 722 would revise the existing bond requirements for all state employees.  Current law requires all employees not specifically required to post a bond to be covered under a blanket surety bond or insurance policy in an amount not to exceed $1 million.  The bill would eliminate the specified bond amounts under current law and confer authority on the State’s risk manager to determine the amount required.  The bill does not eliminate the bond requirement or expand coverage. 
Professional Employee Organizations (PEOs)
--New Introductions.  Hawaii HB 2336/SB 2011, Nebraska LD 579 and Ohio HB 216 would require PEOs to maintain a positive working capital of not less than $100,000.  If the PEO does not have a positive working capital, the bill would permit it to post a bond, letter of credit or securities in an amount that would make up the deficiency.  The bond would secure the payment of any tax, wage, benefit or other entitlement due to or with respect to a covered employee if the PEO does not make the payment when due.  The bill also would provide that a “covered employee is not, solely as the result of being a covered employee of a professional employer organization, an employee of the professional employer organization for purposes of general liability insurance, fidelity bonds, surety bonds, employer’s liability which is not covered by workers’ compensation and employer’s liability insurance carried by the professional employer organization unless the covered employee is included by specific reference in the professional employer agreement and applicable prearranged employment contract, insurance contract or bond.” 

Other Pending Fidelity Bond Legislation
Iowa SSB 3080 would increase the amount of the surety bond required for a purchase agreement for cemetery merchandise, funeral merchandise and funeral services.  Currently, the bond must be in the amount of 80% of the payments made for the purchase agreement, or the seller must deposit 80% of the payments into a trust fund.  The bill would require the bond or deposits into the trust account to be equal to the amount of the payments.  Current law also requires a fidelity bond for sellers of pre‑need agreements using the trust fund option, unless they have deposited all payments into a trust fund.  If the bill passes, the seller still would have to obtain a fidelity bond for all purchase agreements entered into prior to July 1, 2010, if the seller did not deposit 100% of the payments into the trust account.

Michigan HB 5772 would require pharmacy benefit managers to obtain a fidelity bond in an amount equal to 10% of the funds that the manager handles annually.  The Commissioner of the Office of Insurance and Financial Regulation could increase the bond amount required of a pharmacy benefit manager to an amount in excess of $500,000, but in no event could the bond amount exceed 10% of the funds that the manager handles.

Washington HB 2564 would revise the existing requirements for escrow agent bonds.  Currently, escrow agents must obtain a $200,000 fidelity bond that has a minimum $10,000 deductible, a $50,000 errors and omissions insurance policy or a $50,000 deposit of cash or securities, and a $10,000 surety bond.  HB 2564 also revises the coverage that would have to be provided under the fidelity bond.  Under existing law, the fidelity bond currently covers any fraudulent or dishonest act of the escrow agent’s employees or officers as defined in the bond.  The bill instead would require the fidelity bond to cover the fraudulent or dishonest acts of the escrow agent’s corporate officers, partners, sole practitioners, escrow officers and employees of the applicant engaged in escrow transactions acting alone or in collusion with others.  Under current law, the bond is for the sole benefit of the escrow agent and the surety is not liable under the bond to any other party.  HB 2594 would provide instead that if a corporate officer, partner or sole practitioner commits the fraudulent or dishonest act, then the bond shall be for the benefit of the harmed consumer.  We believe this provision substantially changes the nature of fidelity coverage and we do not think that a fidelity bond under these terms would be widely available.  
The bill provides that if the fidelity bond coverage was not available, then a surety bond would be required.  The bond would have to be in an amount that is “adequate to protect the public interest” according to the determination of the Director of Financial Institutions (Director).  The Director would promulgate rules for the bond amount, which would have to be based on the average monthly balance of client trust funds that the agent handles.  It could not be for less than $25,000 or more than $250,000.  The bond would be conditioned on compliance with the law and the reimbursement of persons suffering a loss resulting from the licensee’s violations of the law.  The bill also provides for cancellation of the bond with 30 days notice from the surety, and the surety’s aggregate liability would be limited to the penal sum of the bond.

SFAA has written the bill sponsor a letter explaining the differences between surety and fidelity bonds and offered SFAA as a resource for addressing bonding questions regarding escrow agents.

